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6. — La Procedure de la Lex Salica. Par K. Sohm, Professeur a 
l'Universite de Strasbourg. Traduit et annote par Marcel Theve- 
nin, Rep^titeur a l'Ecole des Hautes Etudes. Paris. Librairie A. 
Franck. 1873. 

Professor Sohm's little work on the Procedure of the Salic Law 
appeared in 1867, when its author was still privat decent at Gottin- 
gen. Its workmanship was so masterly as to attract immediate 
attention in Germany. Its author became professor at Freiburg in 
Breisgau, where he published the larger work on the Frankish Polit- 
ical and Judicial Constitution, which has placed him fairly at the 
head of his profession. Neither work appears yet to have excited 
attention from English writers, — except from Professor Stubbs, who 
uses the Gerichtsverfassung in his new Constitutional History, — al- 
though no class of persons are likely to profit more by an acquaint- 
ance with them than English historians. The task of spreading the 
influence of Sohm's investigations beyond Germany has therefore been 
assumed by M. Thevenin, who, with M. Gabriel Monod, M. Auguste 
Longnon, and a small body of scholars centring in the Ecole des 
Hautes Etudes at Paris, is offering great promise for the future of 
honest scholarship in France, which, in the field of history, has of 
late been low enough- M. Thevenin has had to struggle with no 
small difficulties in rendering the terrible periods and German archa- 
isms of Professor Sohm into intelligible French, but he has suc- 
ceeded so well as to enable the student to dispense with further labor 
on the German original in perfect confidence that the idea is clearer 
in the clearer medium. 

The Lex Salica was the law of the Salian Franks when they dwelt 
on the banks of the Meuse and Scheldt, in the fifth century, before 
Clovis had yet risen to place them at the head of a new empire, and 
to bring them within the influence of Christianity. It is written in 
barbarous Latin, with an old German gloss now only partially intelli- 
gible. It was first reduced to writing about the year 470 or 480, 
and at that time had a strongly marked archaic character, which van- 
ished so rapidly under the sudden stress of political development that 
within fifty years afterwards its most archaic features had already be- 
come obsolete. As it stands, it is the most perfect type that has 
been preserved of that German system of archaic law which not only 
prevailed in Germany itself until the fourteenth century, but held 
sway in Scandinavia, in England, Iceland, France, Italy, — in short, 
wherever the German race, throughout the Dark Ages, set its conquer- 
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ing foot. It was this system under which law was administered in 
England for seven centuries until the Plantagenets succeeded in sub- 
stituting a better in its place. The earlier law was, however, the 
common law of England during a longer period than has elapsed since 
the change, and the law and procedure substituted by the Plantage- 
nets was, in its origin, not law, but pure equity, administered by 
royal courts of equity, though it is still strongly marked by charac- 
teristics of the old common law which it overthrew. English histo- 
rians have done little to clear away the darkness which rests on this 
portion of their history. Perhaps in time they will wake to the ne- 
cessity of at least translating the commonest German hooks which 
bear on the subject ; not the flighty and diffuse essays of Von Maurer, 
but the " recherches patientes qui temoignent hautement de cette 
continuity d'efforts et de cette discipline qu'on sait 6tre les conditions 
indispensables a l'eiablissement et au progres de toute science," as M. 
Thevenin says in his Preface ; the books of Sohm and Brunner, Thu- 
dichum, Heusler, and so many other German scholars. Meanwhile, 
for such students as wish to get a general idea of the nature of 
Sohm's book on Salic Procedure, the following abstract may be of 
use. But it must be fairly understood at the outset that Sohm deals 
here strictly with the procedure alone, and sets an example against 
loose theorizing which it would be rash not to imitate. 

Three forms of procedure appear specially prominent in the Lex 
Salica. Two of these are simple forms ; one is double, or composite, 
combining the characteristics of both the others. The first of these 
is called by Sohm the (1) Executive Procedure. It is directed to the 
summary satisfaction of a private right. It is an ex parte proceeding, 
and does not require the intervention of a judgment by a court. It 
is, in fact, private redress subjected to legal forms, but still betraying 
its origin. Sohm, following and improving upon many previous in- 
vestigators, has reconstructed this procedure from more or less frag- 
mentary allusions under three. separate heads of the Lex Salica; first, 
the Cap. 50, De fides factas, which appears to regard the enforcement 
of simple, unilateral, formal contracts ; second, the Cap. 52, Be rem 
prestitam, which concerns loans ; third, the Cap. 45, De migrantibus, 
which recounts the legal steps by which any member of a village com- 
munity may prevent any new-comer from acquiring a legal residence 
within that community. No other actions are mentioned as coming 
under the Executive Procedure. 

The composite or intermediate form is called by Sohm the (2) Pro- 
cedure for the Vindication of Movables, or, in other words, for the 
recovery of property lost, when found in strange hands; in effect it 
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is equivalent to a civil suit for the recovery of stolen goods, combined 
with a criminal action against the thief or receiver. 

.Finally the (3) Judicial Procedure is the criminal procedure of the 
Lex Salica. Unlike the executive, which is mainly extra-judicial, 
this procedure aims at first and throughout at establishing judicial 
proceedings before the court. 

There is also in the Salic Law the summary process of punishing 
the thief caught in the act ; but it is to be observed that the Lex 
Salica knows no real action. Land was not yet recognized as property 
subject to legal process. This recognition only took place in the lat- 
ter part of the next century. 

1. The Executive Procedure. For the sake of clearness it may be 
assumed that this is a suit for the recovery of a debt formally con- 
tracted, and is to be followed out under the provisions of Lex Salica 
50, De fides factas. It begins then with : — 

a. The Testatio. The suitor, accompanied by three witnesses, goes to 
the house of his debtor and demands payment. This summons 
(testatio) is a formal act ; it must include a specification of the debt ; 
as a formal act it entails a penalty for its misuse, or for disobedi- 
ence. The defendant has no alternative but to obey it, and pay 
the debt ; or to refuse to obey, in which case he incurs a fine for 
the disobedience. 

b. The Mannitio. On a refusal of payment, the suitor summons his 
opponent before the hundred-court (mallus) and its presiding offi- 
cer, the hundred-man (tunginus). The mannitio is here used as a 
formal act, not to originate judicial proceedings in the hundred- 
court, which is its purpose in the judicial procedure, but to arrive 
at the next formal step : — 

c. The Nexti Canthithio. In other words the procedure seems to as- 
sume that the defendant will not appear in response to the man- 
nitio, and that the next formal step will follow as a matter of 
course. This is, however, one of the obscure parts of the subject. 
Sohm is clearly of the opinion that the defendant might appear and 
plead, in response to the mannitio.* He might object either to 

* Sohm is less satisfactory than usual when he touches upon this question of the 
rights of defendants. The following sentence is an example of a fault rarely found 
in his writings: " Die unterliegenden Verhaltnisse, welche von den positiven Vo- 
raussetzungen fur die Wirksamkeit des Formalacts ausgeschlossen sind, sollen 
durch das Vorgehen der Gegenparthei ihre negative, zerstorende Macht zu tiben 
im Standc sein." M. Thevenin has struggled with this sentence with the follow- 
ing result : " Tandisque l'element positif des rapports juridiques servant de base au 
proces n'exerce aucune influence sur la vertu de l'acte formel, l'element negate, 
par la comparution de la partie adverse est mis en demeure d'annuler les suites de 
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the form or to the substance of the claim. Bethmann-Hollweg, 
who has since gone over the same ground, is of opinion that the 
defendant might here deny the debt with the usual oath. He also 
calls attention to the fact which Sohm had overlooked, that in the 
case of the homo migrans the defendant has the right to produce 
here the royal rescript, which bars the suit. Sohm has since, in 
his Gerichtsver/assung (p. 62, n. 14), noticed this oversight, though 
M. Thevenin in his notes has not referred to the point. It may 
therefore be assumed that the mannitio does here, as well as in the 
judicial procedure, establish a regular judicial process in court, that 
is, " allows the underlying circumstances to exercise their negative, 
destructive power," although the normal, usual result may be 
merely executive, and not attended with contradictory proof, nor 
specially directed to obtaining a judgment of the court. If, there- 
fore, the defendant fails to appear, or can offer no objection, the 
complainant proceeds to make oath with his witnesses as to the for- 
mal correctness of the preliminaries, and then addresses the tungi- 
nus : " I call on you, tunginus, that you strictly oblige (nexti 
canthichius) my adversary " to satisfy the claim set forth. The 
rigor of the formal act compels the tunginus then to declare his 
bann against the debtor : " I strictly oblige {nexti canthichio) " him 
to what the law commands. The next formal act follows : — 

d. The Solem collocare. After the complainant has given public 
notice (testatio) in the mallus that his opponent be restrained from 
disposing of any property before he has satisfied this immediate 
claim, he instantly proceeds with his witnesses to the debtor's 
house, and calls (rogat) upon him to pay. If the demand is not 
met, the complainant waits with his witnesses till sunset (solem 
collocat), which adds three soldi to the debt. He then waits a 
week, and repeats the same formal demand, with its accompany- 
ing delay till sunset. Another week must then elapse, followed by 
a third solem collocare. The debt is thus increased by nine soldi. 

e. The Pignoratio. Only after careful observance of all these forms 
can the suitor proceed to distrain. This is not a judicial, but a 
private act. The complainant proceeds with his witnesses to his 

1'acte formel." The private execution or distress which Sohm characterizes as one 
of the most archaic institutions of the Salic law continues to exist down to this 
day, in the common law of England, in a form more archaic than that of the Salians, 
— a form which requires no preliminary notice, summons, or authority from a 
court of law. The English lawyer would be tempted to maintain that the man- 
nitio of the Salians, with its resulting privileges conferred on the defendant, was 
only a Frankish innovation upon the more archaic form of distress. 
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debtor's house, and there seizes (pignorat) a sufficient amount of his 
personal property to satisfy the debt. If not enough property can 
be found for this purpose, it would appear that the debt remains 
unsatisfied. The creditor cannot proceed against the person of his 
debtor. It is probable that the debtor might at the last moment, 
by a formal display of resistance, stop the distress. In this case 
a new term must be fixed, and a judicial process inaugurated. It 
is also probable that even after the distress the defendant might 
take advantage of any illegality or oversight on the part of the 
complainant, to bring a judicial action against him quia male pig- 
noraverit. 

2. The Procedure for the Vindication of Movables is more com- 
plicated, because it combines both civil and criminal procedure in 
one. It is a curious phenomenon in legal history, and offers a strik- 
ing example of the effort of archaic law to adapt its procedure to the 
nature of the complaint, instead of including the greatest possible 
variety of complaints within one procedure. It stands, relatively to 
the others, as the connecting link between the executive procedure, 
which still bears the stamp of a society that has no courts of law, 
and the judicial procedure, which is to furnish the type of the next 
development in legal history. Its forms begin with, — 

a. The Vestigium minare. As no special police system existed among 
the Franks, neighbors were by law obliged to assist in the search 
for lost or stolen property. When, therefore, any man discovered 
that his slaves, or cattle, or other property were missing, he sum- 
moned his neighbors to follow the trail (vestigium minare). They 
had a general right of search wherever the trail led. Any one who 
impeded or molested them was liable to a heavy fine. Any one 
who refused to allow their right of search within hip house was, 
by law, regarded as the thief. 

b. The Anefang. The owner is assumed to discover his property. 
He at once lays hand upon it (mittat manum super eum). This is 
the anefang, the first step in every vindication. The formal force 
of the anefang obliges the possessor either to surrender the prop- 
erty on the spot, or to become party to proceedings before his 
hundred-court. Moreover, the refusal to surrender entails a fine. 
At this point the procedure is regulated according as the anefang 

has taken place either before or after the lapse of three days from 
the time of the loss. If three days have not yet elapsed, the claim- 
ant has the right to take the conduct of the case by proceeding to 
the next formal act : — 

c. The Agramire. This is an obscure and difficult part of the pro- 
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cedure. Per tertiam manum agramire is rendered as "a promise 
to perform the acts which the rules of the third-hand procedure 
impose." The "third-hand procedure," according to Siegel and 
Sohm, is the procedure which allows the defendant to vouch his 
auctor into court ; that is, the third hand, from whom he obtained 
the property by lawful transfer. The agramire in this instance, 
however, where discovery has been made within three days, is con- 
sidered by Sohm as having the object of excluding precisely this 
third-hand procedure. The defendant, where the right to agramire 
is given to his opponent, cannot vouch in his auctor. The agramire 
in this instance, therefore, means " a promise which compels both 
parties to perform the acts which the law prescribes." 
d. Both parties are then obliged to appear in court ; but the claimant, 
having in this case the presumption in his favor, has in the agra- 
mire the advantage of position. According to Sohm, he is not 
obliged to offer any proof whatever. Bethmann-Hollweg, however, 
maintains that the agramire of the complainant was a promise to 
make oath with three witnesses that the lost property was in his 
possession within three days before the anefang.* Both Sohm and 
Bethmann-Hollweg seem, however, to agree that in the face of this 
procedure the defendant is powerless. He has no means of arrest- 
ing execution. He cannot, if Sohm is rightly understood, plead 
even an irregularity of form. He must either surrender the prop- 
erty on the spot, and pay a fine for disobedience to the anefang, 
which included the fine for theft ; or he must refuse to surrender, 
in which case the procedure terminates with the nexti canthichio 
and private execution, as before. 

The process ends summarily in this case, "without judgment or 
proof. But if the proprietor fails to lay hand on his lost property 
within three days after the loss, the legal presumption is in favor of 
the possibility that the defendant has acquired the property by lawful 
transfer, and therefore the law confers on him the right to agramire, 
and with it the right to conduct the case. He may now vouch his 
auctor into court. Or, if he cannot find his auctor, or has no proof 
of his title, he may still, by giving up the property, purge himself 

* Compare the Tear Books, 21 & 22 Edward I. A. D. 1294 (pp. 466-468) : 
" Note that where a thing belonging to a man is lost he may count that he (the 
finder) tortiously detains it, &c., and tortiously for this, that whereas he lost the 
said thing on such a day, &c., he (the loser) on such a day, &c., and found it in the 
house of such an one, and told him, &c., and prayed him to restore the thing, but 
that he would not restore it, &c., to his damage, &c., and if he will, &c In this 
case the demandant must prove by his law (his own hand the twelfth) that he lost 
the thing." 
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of the theft, with the proper oath, and so escape the fine. If he is 

able to resist both claims, he proceeds thus : — 

e. The Contravindicatio. As already said, the defendant pronounces 
the agramire. Both parties appear in court together with the dis- 
puted property. In response to the claim of the plaintiff, the 
defendant may now advance one of three pleas : — 

1. He may assert original title by virtue of his own manufacture 
or production. Three witnesses are required as formal proof of 
original production. 

2. He may produce his auctor; the person from whom he received 
the property, either by sale or gift, as loan or pledge. The auc- 
tor then stands in his place and is bound to produce his own 
auctor, or other proof. The law grants the bona fide purchaser 
redress against his auctor, or his auctor's heir ; but it is not 
stated whether the plaintiff in this action could recover more 
than his capital. 

3. He may prove inheritance. In this case he must produce three 
witnesses to prove that the disputed property was a part of the 
inheritance (in alode patris), and three other witnesses to prove 
that it was rightfully there. This is analogous to vouching in 
the auctor, with the difference that the party from whom the 
inheritance comes is to be represented by the heir. 

3. The Judicial Procedure, exemplified in criminal cases, aimed 
throughout at obtaining a judgment from the court. It began 
with : — 

a. The Mannitio. The complainant goes with his witnesses to the 
defendant's house and summons (mannit) him to appear " this day 
fortnight," or at some like term, before the hundred-court to answer 
such and such a complaint. In the absence of the party, the sum- 
mons may be addressed to a member of his family. It is to be 
observed that this judicial mannitio differs from the executive 
mannitio. The latter aims at forwarding the next executive formal 
act, though without excluding the defendant from proof if he has 
it to offer. The former aims principally at bringing the defendant 
before the court in order that he may plead to the claim or accept 
the judgment. The judicial procedure does not act in contuma- 
ciam. Failure to obey the mannitio and to appear on the appointed 
day entails a heavy fine upon either party unless he pleads an 
essoin (mnnis). Lawful essoins are : the king's service ; sickness ; 
the death of a near relation ; or fire which has left the party home- 
less. 

b. The Tangano. Both parties having appeared in court, the com- 
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plainant states his complaint with the utmost exactness. He then 
calls (hie ego te tangano) upon the defendant to repeat the charge, 
word for word, thus compelling either absolute denial or absolute 
confession. Sohm is of the opinion that with the confession a plea 
(e. g. of payment) might be united. Apparently, too, the defend- 
ant may here object to any irregularity of form. The statement 
and answer being completed, the plaintiff turns to the bench of 
rachimburgi (schoffen, echevins). These are, according to a proba- 
ble suggestion of Bethmann-Hollweg, twelve in number, of whom 
seven, the majority, are necessary for a. judgment. The complain- 
ant calls upon them to propose a judgment, using the formal 
tangano if necessary. . 

c. Lex dicere. The judgment thus proposed by the rachimburgi in 
no way expresses their convictions on the merits of the case, but 
adheres with the utmost exactness to the superficial forms. , If the 
defendant has confessed, the judgment fixes the amount of his fine. 
If he denies, the judgment determines how the question of proof 
is to be decided. (Aut eomponat, aut juret, aut ad ineo ambulet.) 

d. The Contradiclio. The party who may think the proposed judg- 
ment contrary to the law must immediately challenge it (eontra- 
dicere qwod legem non judicant). This originates a suit against 
the rachimburgi, pending which the original suit remains in abey- 
ance. 

e. Fidem facer e. If neither party challenges the proposed judgment, 
and it is now formally accepted by the assembled freemen, who con- 
stitute the court, and has thus become the judgment of the court, 
the defendant must proceed to make oath or give surety (fidem 
faeere) that he will perform the judgment on the appointed day. 

f. The Proof. (Jurare. Ad ineo ambulare.) If the judgment is a 
judgment to proof, it prescribes the kind of proof. There are two 
kinds : oath, and ordeal of boiling water. Ordeal of battle is no- 
where suggested. The law fails to say what rules regulated the 
judgment in requiring ordeal rather than oath. A man condemned 
to the ordeal may, however, " redeem his hand," and, by paying a 
certain sum, obtain the privilege of offering proof by oath. On the 
appointed day the defendant appears ; if his proof is successful, 
whether oath or ordeal, he is acquitted, unless the oath is chal- 
lenged, in which case another action is originated. The ordeal can- 
not be challenged ; it is the only final and indisputable proof. If 
the proof breaks down, the fine to be paid is already indicated in 
the judgment. 

The course of this procedure depends upon the voluntary acceptance 
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by the defendant of the jurisdiction of the court. But it is conceiv- 
able that the defendant may refuse to appear in court at all ; or hav- 
ing appeared, may refuse to give the pledge (fid-em facere) to perform 
the judgment ; or having given the pledge, may refuse to carry it out. 

In the last case, where the defendant by his formal act {fidem 
facere) has voluntarily contracted the obligation to fulfil the judg- 
ment, and then fails to appear at the fixed term, the claimant may 
proceed against' him to a judicial execution. This is a different form 
from the executive execution or distress, inasmuch as it requires the 
oo-operation of the sheriff (graf). On the non-appearance of the de- 
fendant to fulfil judgment, the claimant waits till sunset with his wit- 
nesses (solem collocat). The defendant is by this formal act put in 
contumacy (jactivus), and his prosecutor next goes to the sheriff. 
After the usual declarations to the formal correctness of the past 
proceedings, the complainant calls upon the sheriff for execution. The 
sheriff must now go with seven assessors to the delinquent's house, 
and seize enough of his property to satisfy the law ; two parts of the 
amount seized go to discharge the private claim ; one part goes to 
the king. If the personalty is not sufficient to meet the demand, the 
claimant remains unsatisfied. Land, though perhaps already recog- 
nized as property in fact, is not property in view of the law, and not 
liable to execution. The person of the debtor is liable to seizure 
only in the action resulting from manslaughter, for recovery of the 
blood-money or wergeld. 

But the accused may refuse to submit himself to judgment at all. 
He will then decline to take the preliminary obligation (fidem facere). 
This offers another curious illustration of archaic principles. The 
claimant has against this refusal no redress at law. The law is only for 
those who voluntarily accept its jurisdiction. The complainant cannot 
proceed to private execution or distress; he cannot oblige the sheriff 
to a judicial execution. He must resort to equity, or at least to such 
rudimentary equity as the age knows. He must go to the king himself, 
sitting as a judge in equity ; and if he does this with the proper forms, 
at no little trouble and expense, the king will at last declare the de- 
linquent an outlaw, the effect of outlawry being to give all the out- 
law's property to the king and his person price to his enemies. But 
the outlawry punishes the contumacy, not the original offence. The 
complainant remains without satisfaction at law, unless the outlaw 
may choose to submit. In other words, archaic law aims first at bring- 
ing the individual into submission to its process ; the satisfaction of a 
private wrong was only a secondary result. 

Space is wanting for any further examination of Professor Sohm's 
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work. A mere reference is all that can be made here to the two forms 
of procedure which alone restrict the personal freedom or endanger the 
life of the freeman : the one, against thieves caught in the act ; the 
other, against the criminal condemned to pay the wergeld, or blood- 
fine, and unable to raise the money. The law itself never condemns 
to imprisonment or death ; its action is limited to surrendering the 
criminal into his enemies' hands. 

The book closes with a rapid sketch of the steps by which the more 
archaic, private procedure fell into disuse, and all actions, civil as well 
as criminal, were brought within the more elastic judicial process. 
To the original volume M. Thevenin has added, by way of appendix, 
monographs extracted from Sohm's larger book on the Gerichtsver- 
fassung, illustrating certain important points of Salian law. 

It need hardly be said that Sohm's books are not intended for 
amusement. , They are undeniably hard reading, even for specialists. 
They aim at establishing the exact basis of history. It is the business 
of the future historian to popularize their results. But the future 
historian of early English society and law who undertakes to write 
without having first mastered the works of Sohm and his German 
critics will throw his labor away. 



7. — The New Chemistry. By Josiah P. Cooke, Jr. D. Appleton & 
Co. New York. 

The latest publication of the international scientific series is a small 
volume, with illustrations, containing thirteen lectures, by Professor 
Cooke, of Harvard University, which were delivered before the Lowell 
Institute in Boston, in the autumn of 1872. 

The design of the author, as stated by himself, is " to bridge over 
the gulf which separates the old chemistry from the new. To ex- 
plain the principles upon which the new philosophy is based, and to 
show in what it differs from the old." He has, undoubtedly, been led 
to his choice of a subject by the desire of bringing into an available 
form the wealth of new facts, which lies buried in the chemical jour- 
nals of the last ten years, and which has not been presented to the 
English public in an adequate manner by any popular scientific book, 
nor indeed, in great part, by any book whatever. 

The scope of this work may be gathered from the statement that it 
begins with Sir William Thomson's speculations regarding the size of 
molecules, and carries the reader through an account of the most im- 
portant achievements of modern chemistry down to the production 



